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BeforeSTEELE, Chief JusticeJACOBS andRIDGELY, Justices.
ORDER
This 9" day of July 2010, upon consideration of the appet
opening brief filed pursuant to Supreme Court R2&1, his attorney’s
motion to withdraw, and the appellee’s responsapptears to the Court that:
(1) The appellant, Tyler Smith, has appealed tamify Court’s

November 16, 2009 termination of his parental 8gGIPR) in his son,

Thomas, born May 19, 20G6.0On appeal, Smith’s counsel has filed an

opening brief and a motion to withdraw pursuantStgpreme Court Rule

! By Order dated December 15, 2009, the Court asdignpseudonym to the appellant.

Del. Supr. Ct. R. 7(d).
2“Thomas” is a pseudonym hereby assigned to Smsibrs



26.7 Smith’s counsel submits that she is unable tse@rea meritorious
argument in support of the appeal, and that Snmath submitted no points
for this Court’s consideration. In response todpening brief, the appellee,
Division of Family Services (DFS), has moved taraffthe Family Court’s
judgment’

(2) The background of this matter is as follows November
2007, one-year old Thomas was living at home wishnother, step-father,
half-brothers and half-sister. On November 10, 720DFS received a
referral that Thomas’ half-sister, a three monthiofant, had been critically
injured at home under suspicious circumstariclsresponse to the referral,
and with the consent of Thomas’ mother and stdpefatDFS removed
Thomas and his half-brothers (“the children”) frahe home and placed
them with a maternal cousin.

(3) Animosity between Thomas’ mother and her aousoon
interfered with the children’s placement. ConsedlyenDFS filed a
dependency/neglect petition seeking emergency legyemtody of the

children. Byex parteorder dated December 21, 2007, the Family Court

3 SeeDel. Supr. Ct. R. 26.1 (providing for continuingligation of appellant’s trial
counsel in appeal from termination of parental t$gh

* By letter dated May 21, 2010, the attorney guaraia litemappointed by the Family
Court to the minor child adopted the position ofDF

® As a result of the infant's death, Thomas’ motpled guilty in November 2008 to a
misdemeanor charge of endangering the welfarechfld.
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granted the petition. On February 8, 2008, DF$8qulahe children in foster
care. At that point in time, the identity of Thoshdiological father was
unknown.

(4) By April 2008, Smith had been identified asoifas’ possible
biological father and was added as a party to thpeddency/neglect
proceedings. Between April and July 2008, howevBmith was
incarcerated and was unable to participate in tloegedings or in case
planning.

(5) In July 2008, Smith made his first court appeae in the
proceedings and was appointed counsel. In Audd@8,Zollowing genetic
testing, Smith was formally adjudicated as Thontfasher. In October
2008, Smith and DFS entered into a reunificaticseqgaan.

(6) Smith’'s case plan required that he (i) compWth the
conditions of probation; (i) complete a substarairise evaluation; (iii)
follow any substance abuse treatment recommendatim) complete
parenting classes; (v) obtain employment or inceafécient to provide for
himself and Thomas; and (vi) visit with Thomas. eTiecord reflects that

Smith was partially successful in completing theecplan.



(7) On December 1, 2008, DFS filed a petition segko terminate
Smith’s parental rights in Thom&sThe TPR petition was based on Smith’s
inability or failure to plan adequately for Thomawiysical needs or mental
and emotional health and development.

(8) Smith’s TPR hearing began on June 2, 2009candluded on
October 6, 2009. The Family Court heard testimioogn Smith’s substance
abuse counselor, Thomas’ foster mother, three Di@stigative and/or
treatment workers, a parenting program supervaud,Smith himself.

(9) At the conclusion of the TPR hearing, the HanCourt
announced its decision to grant DFS’ petition toniaate Smith’s parental
rights in Thoma$. The Family Court followed its October 6, 2009 lora
announcement with a written decision on November 289. Smith’s
appeal followed.

(10) In Delaware, the statutory standard for teating parental
rights provides for a two-step analydis.First, there must be proof of a

statutory basis for termination under title 13,teec1103 of the Delaware

® The petition also sought to terminate the pareigats of Thomas’ mother.
’ Del. Code Ann. tit. 13, § 1103(a)(5) (2009).

® The Family Court also terminated the parentaltsgti Thomas’ mother.

® Thomas’ mother filed a separate appeal.

19 Shepherd v. Clemens52 A.2d 533, 536-37 (Del. 2000).
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Code™ “Second, there must be a determination that 8eye¢he parental
right is in the best interests of the chifd.”Both steps must be established
by clear and convincing evidente.

(11) In this case, the Family Court concluded DE&S had proven
by clear and convincing evidence that Smith’s palenights should be
terminated on the basis of his inability or failuiee adequately plan for
Thomas' physical needs and emotional health anceldpment* In
support of that conclusion, the Family Court fouhdt Thomas had been in
DFS custody since December 2007 and in fostersinoe February 2008.
The Family Court found that Smith had never livethwrhomas nor taken
responsibility for his car& had no permanent residence in which he and
Thomas could livé’ was not able to support Thomas financidfijiad not
successfully completed substance abuse treatmeathad recently tested

positive for PCP? Also, the Family Court found that DFS had offered

11d. at 537. SeeDel. Code Ann. tit. 13, § 1103(a) (listing grourfds termination of
parental rights).

12 Shepherd v. Clemeng52 A.2d at 537.SeeDel. Code Ann. tit. 13, § 722(a) (listing
best interest factors).

13 powell v. Dep't of Serv. for Children, Youth & ThEamilies 963 A.2d 724, 731 (Del.
2008) (citingln re Stevens52 A.2d 18, 23 (Del. 1995)).

14 Del. Code Ann. tit. 13, § 1103(a)(5).

158 1103(a)(5)a.1.

165 1103(a)(5)a.2.

17§ 1103(a)(5)a.4.

B4,

198 1103(a)(5)a.5.



Smith a reasonable case plan to effectuate reatidit but that he had not
successfully completed that plan and had demosstrab urgency to do
so?°

(12) Having concluded that at least one statugpound existed to
terminate Smith’s parental rights, the Family Cowekt considered whether
termination of Smith’s parental rights was in thesbinterest of Thom&s.
After carefully considering each of the best inséréactors and making
specific factual findings as to each, the Familyju@aoncluded that the
termination of Smith’s parental rights was in Thembest interests. In
part, the Family Court found that Thomas had dewdoa very close
relationship with his foster parents, who wisheddopt him, as well as with
his foster parents’ four adopted children and wiik half-brother with

whom he also lived. In contrast, the Family Cdaotind that Thomas had

only a nascent relationship with Smith.

20 See Powell v. Dep't of Serv. for Children, Youth #meir Families 963 A.2d 724, 737
(Del. 2008) (citingin re Hanks 553 A.2d 1171, 1179 (Del. 1989)%ee generally In re
Burns 519 A.2d 638, 646-49 (Del. 1986) (outlining stated federal statutory schemes
requiring state agencies to expend all reasondfugsto preserve the family unit).
2 Del. Code Ann. tit. 13, § 722(a).

Id.



(14) This Court’'s review of the termination of andividual’s
parental rights involves consideration of the fats law”®> To the extent
the issues implicate rulings of law, our reviewdesnovd® The Court will
not disturb inferences and deductions that are @igab by the record and
that are the product of an orderly and logicaltukstative process. To the
extent the issues implicate rulings of fact, owew is limited to abuse of
discretion’® We conduct a limited review of the factual fingtinto assure
that they are sufficiently supported by the recamd are not clearly wrorfg.

(15) In this appeal, having carefully reviewed faaties’ positions
and the record, the Court concludes that thereldar cand convincing
evidence supporting the Family Court’s terminatioin Smith’s parental
rights on the statutory basis of his failure tonplar Thomas’ physical needs
and emotional health and development. The redsasapports the Family
Court’s findings that DFS madmna fidereasonable efforts to reunite Smith

with Thomas, and that ultimately the terminationSwhith’s parental rights

23 Wilson v. Div. of Family Serv988 A.2d 435, 440 (Del. 2010) (citifRpwell v. Dep't
of Serv. for Children, Youth & Their Familie863 A.2d 724, 730 (Del. 2008%olis v.
Tea 468 A.2d 1276, 1279 (Del. 1983)).

241d. (citing Powell v. Dep'’t of Serv. for Children, Youth & ThEamilies 963 A.2d at
730-31;see also In re Heller669 A.2d 25, 29 (Del. 1995Black v. Gray 540 A.2d 431,
433 (Del. 1988)).

25 1d. (citing Powell v. Dep't of Serv. for Children, Youth & th&amilies 963 A.2d at
731))

*%1d.

271d. (citing Powell v. Dep’t of Serv. for Children, Youth & ThEamilies 963 A.2d at
731;In re Stevens$s52 A.2d 18, 23 (Del. 1995)).
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was in the best interests of Thomas. We find nesalof discretion in the
Family Court’s factual findings and no error in #aurt's application of the
law to the facts. Accordingly, the Family Courttlsdgment shall be
affirmed.
NOW, THEREFORE, IT IS ORDERED that the judgmenttbé
Family Court is AFFIRMED. The motion to withdrag/ moot.
BY THE COURT:

/s/Henry duPont Ridgely
Justice




